
For decades, the question of 
whether a writ petition is the exclusive 
means to challenge a trial court’s good 
faith settlement determination under 
California Code of Civil Procedure 
section 877.6 (“section 877.6”) has 
split appellate courts. 

It seemed like the California 
Supreme Court would finally resolve this split when it granted 
review of the issue in Pacific Fertility Cases (2022) 78 Cal.
App.5th 568 (Pacific Fertility), in August 2022.  But in 2023, 
after fully briefing the case, the Pacific Fertility parties moved to 
dismiss review, and the Supreme Court granted the motion.  So, 
for now, this important practical question remains open—despite 
the serious consequences a good faith settlement determination 
can have in cases where less than all of the joint tortfeasors or 
co-obligators settle with the plaintiff.  

Why challenge a good faith settlement determination?

If the trial court determines that a settlement was made in 
good faith, section 877.6, subdivision (c), bars non-settling 
defendants from asserting future claims against their settling 
co-defendants for equitable indemnity or contribution.  This 
rule incentivizes settling defendants to resolve cases on terms 
warranting a good faith determination and rewards them with 
immunity from future liability.  

Meanwhile, non-settling defendants will want to protect 
their indemnity and contribution rights by challenging the good 

faith settlement determination, if there is a proper basis to do so.  
To prevail, “[t]he party asserting [a] lack of good faith” must 
meet the “burden” of proving “that the settlement is so far ‘out 
of the ballpark’ in relation to” the following factors “as to be 
inconsistent with the equitable objectives of” section 877.6:  (1) 
“a rough approximation” of the plaintiff’s eventual recovery 
after trial, (2) the settling defendant’s proportionate liability 
for those estimated damages; (3) the settlement amount; (4) the 
settling defendant’s financial condition and insurance policy 
limits; and (5) “the existence of collusion, fraud, or tortious 
conduct aimed to injure the interests of nonsettling defendants.”  
(Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 
Cal.3d 488, 499-500.)

The split in authority.

After the trial court makes a good faith settlement 
determination, section 877.6, subdivision (e), provides that “any 
party aggrieved by the determination may petition the proper 
court to review the determination by writ of mandate.”  But with 
the Supreme Court’s dismissal of Pacific Fertility, the courts of 
appeal remain split on whether this means a writ of mandate is 
the exclusive means to challenge a good faith settlement order 
or whether litigants can raise the issue later, on appeal from the 
final judgment.

Some courts have held that the plain language of section 
877.6, subdivision  (e), provides a permissive procedure to 
challenge a good faith settlement determination that doesn’t 
eliminate the right to pursue the challenge on appeal, regardless 
of whether a writ petition was ever filed.  (See, e.g., Cahill v. San 
Diego Gas & Electric Co. (2011) 194 Cal.App.4th 939, 951-
956 (Cahill); Wilshire Ins. Co. v. Tuff Boy Holding, Inc. (2001) 
86 Cal.App.4th 627, 634-637 (Wilshire); Maryland Casualty 
Co. v. Andreini & Co. (2000) 81 Cal.App.4th 1413, 1420-1426 
(Maryland Casualty).)  
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In September 2021, the California 
Civility Task Force released its 
initial report, “Beyond the Oath: 
Recommendations for Improving 
Civility.” The report sets forth four 
concrete, realistic, achievable, and 
powerful proposals to improve civility 
in California’s legal profession, 
and has already stimulated renewed 
interest in taming incivility in the 

state. The Task Force is comprised of a diverse group of more 
than 40 distinguished lawyers and judges, including members 
from each ABTL chapter. I am honored to serve as Chair. This 
article summarizes the report, explains ABTL’s key role in the 

The judge assigned to hear a case 
often changes during protracted 
litigation.  The first judge might retire 
or be reassigned to a different court 
division, or the first judge might be 
assigned to hear only pretrial matters 
before another judge takes over for 
trial.  While one party might try to 
revisit old issues before fresh eyes, 
the other side might believe it should 
not have to go through the expense of 
relitigating issues on which it already 
prevailed.  This article discusses how 
parties can assess whether their case 
presents that rare instance where a 
prior judge’s ruling might be amenable 
to further review by a successor judge 
overseeing the same action.

A judge may always reconsider his 
or her own interim rulings.

The California Supreme Court has confirmed that a trial judge 
has the power to reconsider his or her own rulings regardless of 
whether the statutory requirements for a reconsideration motion 
have been met, and regardless of how the trial judge comes to 
understand that a prior ruling was mistaken.  (Le Francois v. 
Goel (2005) 35 Cal.4th 1094, 1105–1108 (Le Francois).)  A 
party is not precluded from making a “suggestion” that the trial 
court sua sponte reconsider a prior ruling even in the absence of 
new facts or new law.  (Id. at p. 1108.)  The odds may be slim 
and the trial court need not rule on this suggestion because it is 
not a motion.  But if the court is seriously considering reversing 
itself, the court should inform the parties, solicit briefing, and 
hold a hearing.  (Ibid.)

FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because

WINTER 2018

— INSIDE —

Perpetual Contracts Under California Law
by Olivia Powar ......................................................p. 1

Some Thoughts About Oral Argument in the
California Court of Appeal
by David Axelrad........................................................p. 1

President’s Message........................................................p. 2

From Courtroom to Classroom: An Alternative
Approach to Trial Advocacy

byMichael Stein....................................................p. 5

Sanchez - Two Years Later
by Gary Wax ..........................................................p. 8

Young Lawyers Division Update
by Jen Cardelús and Andrew Holmer ....................p. 13

SHOULD YOU SEEK WRIT REVIEW?
CALIFORNIA AND FEDERAL
STANDARDS FOR GRANTING

MANDAMUS RELIEF

It’s a common conversation, and
one you’ve probably had.
A client reeling from an adverse

ruling wants to go straight to the
appellate court for relief. You explain
that most interlocutory rulings aren’t
immediately appealable, and that
review will have to wait until the end
of the case. The client asks if there’s

some other option—and suddenly, you’re in the position of
assessing whether this might be the rare case where the Court
of Appeal or Ninth Circuit would grant a writ petition
allowing discretionary review.

Most practitioners know that writ petitions are an
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As the Cahill court explained, section 877.6, subdivision (e), 
states that an aggrieved party “may” petition for writ review, and 
the word “may” demonstrates that writ review is “a permissive, 
not mandatory, means of challenging a good faith settlement 
determination, and the availability of writ review, or the summary 
denial of a writ petition, does not preclude an appeal after a final 
judgment.”  (194 Cal.App.4th at pp. 955-956, italics added; see 
Maryland Casualty, supra, 81 Cal.App.4th at p. 1420 [section 
877.6(e)’s “use of the words ‘may petition,’ together with ‘shall 
be filed,’ suggests that a writ petition might not be the exclusive 
means of reviewing a good faith settlement determination”]; 
Wilshire, supra, 86 Cal.App.4th at p. 636 [“agree[ing] with the 
analysis and conclusion of Maryland Casualty” to conclude that 
“section 877.6(e) does not foreclose postjudgment review”].) 

Other courts have construed section 877.6, subdivision (e), 
as completely eliminating the right to appeal for policy reasons 
including finality.  (See, e.g., Pacific Fertility, supra, 78 Cal.
App.5th at pp. 574-585; O’Hearn v. Hillcrest Gym & Fitness 
Center, Inc. (2004) 115 Cal.App.4th 491, 498-499 (O’Hearn); 
Main Fiber Products, Inc. v. Morgan & Franz Ins. Agency 
(1999) 73 Cal.App.4th 1130, 1134-1137 (Main Fiber).)

For example, the appellate court in Pacific Fertility reasoned 
that section 877.6’s statutory language is ambiguous and 
rejected the interpretation “that the word ‘may’ necessarily 
makes the section 877.6 writ review procedure nonexclusive.”  
(78 Cal.App.5th at p. 577.)  Instead, by examining the statute’s 
legislative history and its other features—i.e., section 877.6’s 
20-day deadline to seek writ review, 30-day deadline for a court 
to determine whether it will hear the writ, and the tolling of 
time periods for dismissal for want of diligent prosecution—
Pacific Fertility concluded “that the Legislature wanted to 
provide settling tortfeasors with a swift and final procedure for 
reviewing a trial court’s good faith settlement determination 
before the verdict or judgment in the underlying trial.”  (Id. at 
pp. 578-581, italics added, relying on Main Fiber, supra, 73 Cal.
App.4th at pp. 1135-1136; see O’Hearn, supra, 115 Cal.App.4th 
at pp. 498-499 [following Main Fiber].)

When to challenge a good faith settlement determination?

Although some courts disagree “that the word ‘may’ 
necessarily makes the section 877.6 writ review procedure 
nonexclusive” (see Pacific Fertility, supra, 78 Cal.App.5th at p. 
577), the plain language interpretation is the best view because 
all litigants—regardless of whether they are represented by 
able counsel—should be able to rely on the plain language of 
section 877.6, including its use of “may,” without worrying 
about forfeiture.  Furthermore, there can be powerful strategic 
or economic reasons in a particular case for litigants to avoid 
the expense and distraction of a writ petition, deferring any 
challenge to a good faith settlement determination until after 
they learn whether the case will produce any liability judgment 
at all. 

But without an answer from our Supreme Court, it’s better 
to be safe than sorry.  Where circumstances allow, litigants and 
counsel should avoid potential forfeiture by challenging a good 
faith settlement determination via petition for a writ of mandate.  
Under section 877.6, such a petition must be filed within 20 days 
after service of written notice of the determination—extendable 
by the trial court up to an additional 20 days.

Tina Kuang is an associate at Greines, Martin, Stein and 
Richland LLP.
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