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I.  ISSUE PRESENTED 

 The Subdivision Map Act presumes that a parcel “created” 

prior to the Act’s modern 1972 statutory scheme is lawful if it 

resulted from an earlier lawful division of land creating fewer 

than five parcels.  However, this Court has held that a parcel 

appearing on an “antiquated” map pre-dating 1893 was not 

lawfully created absent some further act, such as a later 

conveyance separate from surrounding lots.  For over two 

centuries, it has been common practice for deeds to convey 

property by convenient reference to individual lot numbers 

identified in antiquated subdivision maps, even though such lots 

were never lawfully created.  Must a local agency interpret a 

historic deed as having “created” anew such previously unlawful 

“paper lots” simply by referring to the property using the 

antiquated map lot numbers, where the deed transferred 

property consisting of fewer than five such paper lots, even where 

there is no evidence that the conveyor intended that the 

historical deed result in the “creation” of such paper lots?  

II.  INTRODUCTION 

 This Court has held that antiquated subdivision maps 

recorded prior to 1893 are not sufficient to establish the legality 

of any lot identified in such maps.  (Gardner v. County of Sonoma 

(2003) 29 Cal.4th 990, 1000-1003.)  The First District’s opinion 

below (“Opinion” or “Opn.”) significantly limits this Court’s prior 

holding in Gardner, as it holds that paper lots previously 

identified in such antiquated maps must be presumed lawful if, 

by happenstance, they were ever later conveyed in a grouping of 
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four or fewer such lots, if the deed conveying them happened to 

refer to them by their antiquated lot numbers rather than by use 

of a “metes and bounds” description of the conveyed property.  

The Opinion holds that any such historical conveyance should be 

interpreted to have created anew each of the paper lots identified 

in the deed’s legal description, thus triggering the Subdivision 

Map Act’s statutory presumption that a parcel created prior to 

1972 must be deemed lawful if it resulted from a division of land 

creating four or fewer parcels (so long as there was no local 

ordinance at the time regulating such divisions).  (Gov. Code 

§ 66412.6, subd. (a).)  But the mere historical conveyance of a 

group of paper lots in a single deed’s legal description should not 

now be interpreted to have somehow automatically created those 

paper lots, sufficient to trigger this statutory presumption. 

 The First District’s holding that historic deeds conveying 

small groups of antiquated paper lots within the legal description 

had the legal effect of “creating anew” or “re-subdividing” each of 

the lots is unprecedented and stands to have staggering far-

reaching implications throughout California.  For at least the last 

two centuries, it has been common practice for surveyors to refer 

to paper lots in antiquated subdivision maps within a grant 

deed’s legal description in lieu of (or even in addition to) 

developing a “metes and bounds” legal description of the property 

being conveyed.  The decision will now force local agencies to 

revisit the legal status of antiquated lots and research historical 

deeds to see if any of those paper lots were ever deeded in a 

grouping of four or less, and to then determine whether any of 



 -6- 

those deeds referred to such paper lots by their antiquated lot 

designations so as to result in their presumed “creation.”  In 

many cases, the lots will be substandard or unbuildable by 

today’s development and infrastructure standards, which will 

place local agencies in the precarious position of confirming the 

legality of undevelopable lots. 

 Indeed, this Court in Gardner expressly “recognized the 

principle that [antiquated] subdivision maps could properly 

supply the legal description of property conveyed by deed,” but 

cautioned that “… while antiquated maps served to facilitate 

land conveyances involving the properties they depicted, such 

maps generally could not alter the legal status of those properties 

without the attendant conveyances.”  (Gardner, supra, 29 Cal.4th 

at pp. 1001-1002.)  There is simply no legal or factual support for 

the Opinion’s supposition that the reference to such paper lots, by 

the number ascribed to them in the antiquated map, in a deed’s 

legal description rather than use of metes and bounds 

descriptions must have had some legal significance, nor for its 

logical leap from that supposition that such reference must have 

meant that the conveyor intended to “create anew” each of the 

referenced paper lots. 

 The Opinion’s conclusion is especially puzzling given that 

the First District had previously issued a Tentative Opinion in 

this appeal reaching the opposite conclusion.  The Tentative 

Opinion explicitly stated that “Appellant cite[d] no authority in 

support of its view that the property was ‘subdivided’ and Lot 18 

was ‘created’ anew every time it was conveyed.”  And it cogently 
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explained how “case law suggests to the contrary, given that Lot 

18 was always described and conveyed in conjunction with 

additional lots which were contiguous to one another.”   

Certainly, the First District was not bound by its Tentative 

Opinion, but having tentatively concluded that the Appellant’s 

position was not supported by legal authority, it should have at 

least provided some comprehensible explanation as to why it 

changed its mind.  But the Opinion simply glosses over the lack 

of any legal authority that supports the proposition that a 

conveyance of four or fewer “paper lots,” grouped together on in a 

deed’s legal description, should be deemed to have the automatic 

legal effect of creating anew each of the lots identified in the 

deed, at least absent any evidence that the conveyor had any 

such intent.  Even after the City filed a petition for rehearing 

asking the Court to address this lack of authority that it had 

previously recognized, it merely made immaterial changes to the 

Opinion that continued to sidestep this dispositive issue.   

 The City urges the Supreme Court to accept review to 

settle this important issue of law that apparently (at least in the 

First District’s view), this Court left unresolved in its otherwise 

clear decision in Gardner.  In the alternative, the City asks that 

this Court transfer this matter back to the First District 

(pursuant to Rule 8.500(b)(4)) to specifically address the lack of 

any authority in support of its ruling that a mere conveyance of 

property that references prior antiquated lot numbers in its legal 

description should be interpreted to have had the effect of 

“creating anew” the referenced lots.   
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III.  FACTUAL AND PROCEDURAL BACKGROUND 

 Petitioner and Plaintiff Crescent Trust owns a residential 

lot with a single-family home located at 2207 East 21st Street, in 

the City of Oakland.  That lot consists of property that was 

historically identified as consisting of “Lot 18,” “Lot 17,” and a 

portion of “Lot 16” in the “Map of San Antonio,” the antiquated 

subdivision map filed in 1854 that includes a sizeable portion of 

what is now the City of Oakland.  (Clerk’s Transcript Omission 

(“CTO”), pp. 62, 68-71, 76-80.)  While much of that map has since 

been developed (in one form or another), it is undisputed that Lot 

18 has never been conveyed separately from Lot 17. 

 In August 2019, Petitioner submitted to the City an 

application for a certificate of compliance, asking the City to 

recognize Lot 18 as a separate legal lot under the Subdivision 

Map Act.  (CTO, pp. 62, 91-254.)  The City, through its surveyor, 

did not question that Lot 18 had been created, but ultimately 

determined that it had later been “merged” with the adjacent 

parcel and thus no longer existed as a legal lot.  (CTO, p. 55.)  

 Petitioner then filed the instant action, a petition for writ of 

mandate challenging the City surveyor’s decision.  The City, 

through its legal counsel, argued that the surveyor was correct in 

denying the certificate of compliance, albeit for a different reason. 

Specifically, Lot 18 had never been lawfully created in the first 

place, since it never had been conveyed separately from Lot 17 

and other surrounding property.   The City relied primarily upon 

this Court’s holding in Gardner that an antiquated subdivision 

map recorded prior to 1893 is not sufficient to create the lots 
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shown therein without something more, such as a conveyance of 

the lots separate from surrounding lots to different recipients.  

(Clerk’s Transcript (“CT”), pp. 34-37.)   

 Petitioner sought to distinguish Gardner in part by relying 

upon Government Code section 66412.6, subdivision (a) 

(hereafter “Section 66412.6(a)”), which establishes a conclusive 

presumption that any parcel created prior to 1972 was lawfully 

created “if the parcel resulted from a division of land in which 

fewer than five parcels were created” if there was no local 

ordinance at the time regulating the division of fewer than five 

parcels.  While acknowledging that Lot 18 had never been 

separately conveyed from Lot 17 (and a portion of Lot 16), 

Petitioner relied upon various prior conveyances from the late 

1800’s and early 1900’s in which Lot 18 and a grouping of fewer 

than four other paper lots identified by lot number in the San 

Antonio map (specifically, Lots 15, 16, 17, and 18) were conveyed 

together.  (CTA, pp. 16-19.)  Petitioner essentially argued that 

such prior deeds conveying the four paper lots as a group should 

be interpreted as also having had the effect of dividing anew 

those four paper lots.1 

 The trial court rejected Petitioner’s arguments and entered 

judgment denying the petition.  (CT pp. 60-61.)  Petitioner 

 
 1 These conveyances included an 1885 conveyance of the 
four lots from a bank to an individual grantee, an 1887 
conveyance from that individual to a new grantee, a 1913 
conveyance that is now illegible, a 1932 conveyance that was 
later invalidated, and finally, the 1944 conveyance of the existing 
parcel consisting of lots 17 and 18 and a portion of lot 16.  (See 
Opn. at pp. 2-3, summarizing information at CTO, pp. 105-251.) 
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appealed.  After briefing, the First District issued a tentative 

opinion to affirm the judgment.  The Tentative Opinion observed 

that there was “no authority in support of [Petitioner’s] view that 

the property was ‘subdivided’ and Lot 18 as ‘created’ anew every 

time it was conveyed.  (Tent. Opn. at p. 21.)  It further explained:  

“Moreover, case law suggests to the contrary, given 
that Lot 18 was always described and conveyed in 
conjunction with additional lots which were 
contiguous to one another.  (See Gardner, supra, 29 
Cal.4th at p. 996 [depicted lots were not legally 
created where they were “‘repeatedly and 
consistently conveyed as a single unit of land’”]; 
Abernathy Valley, Inc. v. County of Solano (2009) 173 
Cal.App.4th 42, 45, 54-55 [owner did not show that 
“legal status of Lot 12,” conveyed with 13 other lots 
depicted on 1909 subdivision map and comprising a 
“single contiguous area of land,” was “ever altered by 
way of a conveyance”]; see generally Curtin & 
Merritt, Cal. Subdivision Map Act & Development 
Process (Cont.Ed.Bar 2d ed. 2022) § 2.39, page 2-36 
[section 66512.6, subdivision (a) “is intended to 
protect the sale, lease, or financing of single lots or 
parcels that, when created, did not violate the Map 
Act or local ordinances”] …..”  (Tent. Op. at p. 22.)2 

 However, following oral argument, the First District’s final 

opinion reached the opposite conclusion, holding that Lot 18 was 

essentially created anew each time it was conveyed by reference 

to the paper lots in the deed’s legal description, and that such 

conveyances involving fewer than five lots triggered Section 

 
 2 The Opinion, the order of publication, and the order on 
denial of rehearing are attached as Exhibits A, B, and C 
respectively.  (Cal. Rules of Court, rule 8.504(b)(4).)  In addition, 
excerpts of the Tentative Opinion are attached as Exhibit D.  
(Cal. Rules of Court, rule 8.504(e)(1)(B).) 
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66412.6(a)’s presumption of legality.  The Opinion discarded the 

Tentative Opinion’s discussion of the lack of any authority 

supporting Petitioner’s claim that a historical deed that conveyed 

multiple paper lots together could somehow have the legal effect 

of re-subdividing or “creating anew” each of those grouped-

together paper lots referenced in the deed’s legal description.  

Instead, the Opinion suggested that Petitioner’s argument was 

supported by two propositions:  First, “that a single deed can 

convey multiple parcels”; and second, “that a deed can sufficiently 

describe the property conveyed by referencing the map (including 

an antiquated map) that depicts it and that a metes and bounds 

description is not required.”  (Opn. at pp. 21-22.)  The Opinion 

then made a third point—that, under prior law, owners had 

largely unfettered ability “to subdivide and sell their real 

property as they saw fit.”  (Opn. at pp. 25-26, quoting Witt Home 

Ranch, Inc. v. County of Sonoma (2008) 165 Cal.App.4th 543, 

552.)  From these three propositions, the Opinion reached the 

following perplexing conclusion: “Accordingly, that commencing 

in 1885 grantors chose to convey the property as four separately 

identified lots, rather than, for example, a single lot described by 

a general metes and bounds description, had, at the time, legal 

significance.”  (Opn. at p. 26.)  And, from that, the Opinion made 

the further logical leap to conclude that the use of the paper lot 

numbers in the various deeds over time must have meant that 

the conveyor intended to “create anew” the lots. 

 After the First District ordered that the Opinion be 

published, the City timely filed a petition for rehearing, arguing 
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that use of antiquated lot numbers in historical deeds was always 

a common practice (and much simpler than the use of metes and 

bounds legal descriptions) and that the Court erred in seeking to 

attach any other legal significance to this practice.  The City’s 

petition further argued that the Tentative Opinion was correct in 

finding dispositive the lack of any legal authority that historical 

deeds should be interpreted as re-subdividing or “creating anew” 

paper lots referenced therein, and it thus urged the First District 

to expressly address its prior analysis of this point.  Finally, the 

City’s petition stressed that, in addition to lacking any legal 

support, the Opinion also failed to identify any evidentiary 

support in any of the historical deeds that the conveyor actually 

intended to re-create the paper lots in question. 

 On May 18, 2023, the First District issued its order denying 

rehearing, making various immaterial modifications to the 

Opinion. 

IV.  ARGUMENT 

A. The Opinion errs in holding that historical deeds 
that refer to antiquated paper lots in the legal 
description must be interpreted as creating anew 
each of those lots.   

 The Opinion errs in finding that Lot 18 must be found to 

have been lawfully created under Government Code section 

66412.6, subdivision (a).  That section provides that “any parcel 

created prior to March 4, 1972, shall be conclusively presumed to 

have been lawfully created if the parcel resulted from a division 

of land in which fewer than five parcels were created” (assuming 

“there was no local ordinance in effect which regulated divisions 
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of land creating fewer than five parcels”).  In this case, there is no 

evidence that Lot 18 ever so “created,” nor that it specifically 

“resulted” from any such purported “division” of land.  The 

Opinion holds that the fact that Lot 18 was sold together with 

three (or fewer) surrounding paper lots on several occasions 

during the last 150 years somehow means that Lot 18 was 

created anew during each of those sales.  But, as the First 

District itself had previously recognized in its prior Tentative 

Opinion, there is “no authority in support of [the] view that the 

property was ‘subdivided’ and Lot 18 was ‘created’ anew every 

time it was conveyed,” and “case law suggests to the contrary, 

given that Lot 18 was always described and conveyed in 

conjunction with additional lots which were contiguous to one 

another.”  (Tent. Op., at pp. 21-22.)  The Opinion fails to 

acknowledge or address this lack of authority, even though the 

Tentative Opinion had identified it as a dispositive issue.   

 While Lot 18 was originally depicted on an antiquated 

subdivision map recorded in 1869, the Supreme Court held in 

Gardner that a subdivision map recorded prior to 1893 does not 

validly create a lot without some further action demonstrating its 

creation, such as a prior separate conveyance.  (Gardner, supra, 

29 Cal.4th at, 1000-1003.)  The Opinion distinguishes Gardner on 

its facts, correctly pointing out that a large percentage of the 

1869 subdivision map at issue here (unlike the antiquated map at 

issue in Gardner) has been developed with supporting 

infrastructure, although the Court cites to no prior legal 

authority where that fact should be a consideration.  And, of 
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course, Gardner expressly did not consider the Subdivision Map 

Act section 66412.6 “fewer-than-five” lot exception.  But the 

Opinion nonetheless fails to identify any authority for its novel 

holding that the mere sale of Lot 18 by mere reference to it in a 

deed’s legal description together with surrounding paper lots 

somehow resulted in it being “created anew” each time such a 

sale occurred.  In the absence of such authority, the Supreme 

Court’s holding in Gardner—and the Court’s reasoning in support 

of that holding—remain controlling here. 

 In addition to lacking any legal support, the Opinion’s 

holding also lacks evidentiary support.  The Opinion summarizes 

how Lot 18 was conveyed together with three or fewer other lots 

in 1885, 1997, 1913, 1932 [a transaction that the Opinion notes 

was invalidated a year later], and finally in 1944.  (Opn. at pp. 2-

4, including footnotes 5 through 9.)  But in none of these 

conveyances was there any evidence that the conveyor intended 

to do anything more than convey the property in question on the 

grant deed, and specifically, there was no evidence of any intent 

that, in addition to conveyance, there was an intent to also create 

anew Lot 18 as a stand-alone lot.  The City certainly agrees that, 

prior to 1939, “landowners were free to subdivide and sell their 

real property as they saw fit.”  (Opn. at p. 25, quoting Witt Home 

Ranch, supra, 165 Cal.App.4th at 552.)  But here, the appellate 

record lacks evidence of any intent of any of the conveying 

landowners to “create” Lot 18 separate from adjoining paper lots, 

or that they even cared whether it existed as a stand-alone lot. 
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 In the absence of supporting law or evidence, the Opinion 

instead relies solely on the fact that some of the various deeds 

happened to identify the property being sold by reference to their 

lot designations as set forth in the 1869 map, rather than by 

metes and bounds descriptions.  Thus, the 1885 bank conveyance 

referred to the property by reference to Lot numbers 15, 16, 17, 

and 18, as did the 1887 conveyance.  But this was obviously a 

convenient shorthand way to refer to the property in the deeds’ 

legal descriptions, and does not, by itself, suggest that there was 

any intent to create any of the lots in question.   

In fact, for at least over two centuries, it has been common 

practice for surveyors to refer to paper lots on antiquated 

subdivision maps within a grant deed’s legal description in lieu of 

developing a metes and bounds legal description for the property 

being conveyed.  This is what happened in the grant deed at issue 

in Gardner, where the Supreme Court found that such deed did 

not create separate lots merely by reference to those paper lots on 

the grant deed when those paper lots were always conveyed 

together.  Specifically, the Supreme Court acknowledged that 

“although plaintiffs cite a number of judicial decisions for the 

proposition that subdivision maps recorded before 1893 resulted 

in the legal creation of parcels under the common law, those 

decisions merely recognized the principle that subdivision maps 

could properly supply the legal description of property conveyed 

by deed.”  (Gardner, supra, 29 Cal.4th at p. 1001; citing e.g., 

McCullough v. Olds (1895) 108 Cal. 529, 531-532; Cadwalader v. 

Nash (1887) 73 Cal. 43, 45; see also Masterson v. Munro (1895) 
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105 Cal. 431, 433-434.)  The Supreme Court further explained 

that “… while antiquated maps served to facilitate land 

conveyances involving the properties they depicted, such maps 

generally could not alter the legal status of those properties 

without the attendant conveyances.”  (Id. at p. 1002.)  In other 

words, a paper lot, such as Lot 18, could have been created 

lawfully by a grantor’s separate conveyance to a bone fide 

purchaser prior to the Subdivision Map Act.  However, the mere 

transfer of a group of antiquated paper lots in a deed, such as 

Lots 18, 17, and a portion of 16 by reference in a deed’s legal 

description, is not enough to constitute a subdivision of each of 

those lots.  The Supreme Court’s opinion in Gardner was clear on 

these points.  The City now asks the Court to reaffirm Gardner. 

There is simply no legal or factual support for the Opinion’s 

perplexing supposition that, “[a]ccordingly, that commencing in 

1885 grantors chose to convey the property as four separately 

identified lots, rather than, for example, a single lot described by 

a general metes and bounds description, had, at the time, legal 

significance.”  (Opn. at p. 26 (emphasis in original).)  The record 

contains no evidence of the 1885 grantors’ intent or the intent of 

any other grantors.  Courts should not seek to assign “legal 

significance” to the hypothetical intent of the grantors based on 

such a showing.  In doing so, the First District arrived at a 

conclusion that is contrary to legal precedent this Court 

established in Gardner.  
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B. The Opinion likely will force municipalities 
throughout California to allow the sale of antiquated 
substandard lots in frustration of the objectives of 
the Subdivision Map Act.   

The Opinion likely will now expose municipalities across 

California to new claims that antiquated lots, grouped together 

by reference in a deed’s legal description, must be deemed 

conclusively lawful under Section 66412.6(a), merely if there was 

ever any instance in which they were conveyed in a single deed 

with fewer than four other paper lots, referencing the antiquated 

lot numbers rather than use of a cumbersome metes and bounds 

description.  Municipalities will have the immense burden of 

confirming the legality of (and thus allowing the independent 

sale of) often times substandard or undevelopable lots.  

Antiquated subdivision maps, such as the 1869 map at issue 

here, were created without regard to the orderly design and 

improvement of the land at issue, which is why the Supreme 

Court in Gardner and other courts have long established that 

paper lots on antiquated maps were not validly created unless 

subsequently conveyed separately to a bone fide purchaser.   

Indeed, this Court in Gardner stressed that 

“issuing certificates of compliance based on the [1865 
map] would frustrate the Act’s objectives…. [¶] [I]f 
we were to adopt plaintiffs’ position and hold that 
local agencies must issue a certificate of compliance 
for any parcel depicted on an accurate, antiquated 
subdivision map, we would, in effect, be permitting 
the sale, lease, and financing of parcels: (1) without 
regard to regulations that would otherwise require 
consistency with applicable general and specific plans 
[citations] and require consideration of potential 
environmental and public health consequences 
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[citations]; (2) without consideration of dedications 
and impact mitigation fees that would otherwise be 
authorized by the Act; and (3) without affording 
notice and an opportunity to be heard to interested 
persons and landowners likely to suffer a substantial 
or significant deprivation of their property rights 
[citations].” (Gardner, supra, 29 Cal.4th at p. 
1005, fn. omitted.) 

Ironically, in applying Gardner, the First District itself has 

repeatedly emphasized these policy concerns in upholding the 

denial of subsequent applications for certificates of compliance.  

(See, Witt Home Ranch, supra, 165 Cal.App.4th at pp. 553-554 

[extending Gardner’s holding to antiquated subdivision maps 

approved prior to the 1929 version of the Subdivision Map Act]; 

Abernathy Valley, supra, 173 Cal.App.4th at p. 58 [upholding 

denial of certificate of compliance for lot purportedly created in 

subdivision map filed in 1909].)  It is thus puzzling that the First 

District now gives short shrift to such policy concerns, now 

reasoning that its decision will not have significant adverse 

consequences on other jurisdictions because “recognizing that a 

lot was legally created is not a green light for unfettered 

development.”  (Order Modifying Opn., at p. 5.).  

If the First District’s decision is not overturned, it will open 

the flood gates for requiring municipalities to confirm the legality 

of paper lots that were never conveyed separately and were 

created without the benefit of regulation as to the design and 

improvement of said paper lots.  This may result in the compelled 

development of substandard paper lots that would not otherwise 

meet local regulation as to lot dimension, square-footage, 

infrastructure, or other design and infrastructure improvement 
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requirements that the later-enacted Subdivision Map Act has 

served to address. 

As this Court recognized in Gardner, it has long been a 

common routine practice to convey paper lots on an antiquated 

map together in the deed’s legal description, and the First 

District’s decision to attach “legal significance” to that practice 

may largely re-open and upend issues that this Court appeared to 

settle in that decision. 

V.  CONCLUSION 

 The precedential impact of the Opinion will have 

potentially chaotic impacts throughout the State that the First 

District did not appreciate.  The Opinion creates broader 

potential problems for all municipalities, since it incorrectly 

concludes that four or less paper lots merely referenced together 

in place of legal descriptions on a grant deed must have legal 

significance.  The far-reaching implication of this ruling is 

staggering, given the longstanding and common practice of 

surveyors to describe property conveyed by grant deed through 

reference to paper lots on antiquated subdivisions.  The City thus 

urges this Court to review and reverse the First District’s 

decision. 

  JARVIS FAY LLP 

 
Dated: May 30, 2023  By:     /s/ Rick W. Jarvis              
   Rick W. Jarvis 

Attorneys for Defendant and 
Respondent CITY OF OAKLAND 
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