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H
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U
R

T
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F
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P
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E
A
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FTh
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25
O

F
T

H
E

S
T

A
T

E
O

F
C

A
L

IF
O

R
N

IA

S
E

C
O

N
D

A
P

P
E

L
L

A
T

E
D

IS
T

R
IC

T
,

D
IV

IS
IO

N
F

IV
E

C
O

F
F

E
E

H
O

U
S

E
,

)
2d

C
iv.

N
o.

B
234545

P
etitioner,

)
L

os
A

ngeles
S

uperior
C

ourt,
)

C
ase

N
o.

G
C

044903
vs.

))
[H

on.
C

.
E

dw
ard

S
im

pson,
Judge;

S
U

P
E

R
IO

R
C

O
U

R
T

F
O

R
T

H
E

C
O

U
N

T
Y

)
D

ept:
N

E
R

(626)
356-5356]

O
F

L
O

S
A

N
G

E
L

E
S

,
))

R
espondent.

)

_______________________________________________________________________________

)
B

IH
N

T
H

A
I

T
R

A
N

,
D

A
N

C
A

O
and

)
F

R
A

N
K

L
U

O
N

G
))

R
eal

P
arties

in
Interest.

)

_________________________________________________________________

)

R
E

P
L

Y
T

O
R

E
A

L
P

A
R

T
IE

S
’

R
E

T
U

R
N

T
O

P
E

T
IT

IO
N

F
O

R
W

R
IT

O
F

M
A

N
D

A
T

E
O

R
O

T
H

E
R

A
P

P
R

O
P

R
IA

T
E

R
E

L
IE

F

E
A

R
L

Y
,

M
A

S
L

A
C

H
&

V
A

N
D

U
E

C
K

Jam
es

G
rafton

R
andall,

S
B

N
126220

John
C

.
N

otti,
S

B
N

109728
P

aul
A

.
C

arron,
S

B
N

123012
700

S
outh

F
low

er
S

treet,
S

uite
2800

L
os

A
ngeles,

C
alifornia

90017
(213)

615-2500
I/F

ax
(213)

615-2698

G
R

E
IN

E
S

,
M

A
R

T
IN

,
S

T
E

IN
&

R
IC

H
L

A
N

D
L

L
P

R
obert

A
.

O
lson,

S
B

N
109374

A
lana

H
.

R
otter,

S
B

N
236666

5900
W

ilshire
B

oulevard,
12th

F
loor

L
os

A
ngeles,

C
alifornia

90036
(310)

859-7811
I/F

ax
(310)

276-5261

A
ttorneys

for
P

etitioner
C

O
F

F
E

E
H

O
U

S
E



IN
T

H
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C
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U
R

T
O

F
A

P
P

E
A

L

O
F

T
H

E
S

T
A

T
E

O
F

C
A

LIF
O

R
N

IA

S
E

C
O

N
D

A
P

P
E

LLA
T

E
D

IS
T

R
IC

T
,D

iV
IS

IO
N

F
IV

E

C
O

FFE
E

H
O

U
S

E
,

)
2d

C
iv.

N
o.

B
234545

)
Los

A
ngeles

S
uperior

C
ourt,

)
Case

N
o.

G
C

044903

R
E

P
LY

T
O

R
E

A
L

P
A

R
T

IE
S

’R
E

T
U

R
N

T
O

P
E

T
IT

IO
N

F
O

R
W

R
IT

O
F

M
A

N
D

A
T

E
O

R
O

T
H

E
R

A
P

P
R

O
P

R
IA

T
E

R
E

L
IE

F

E
A

R
LY

,M
A

S
LA

C
H

&
V

A
N

D
U

E
C

K
Jam

es
G

rafton
R

andall,
S

B
N

126220
John

C.N
otti,

S
B

N
109728

P
aulA

.
C

anon,
S

B
N

123012
700

S
outh

Flow
er

Street,
Suite

2800
Los

A
ngeles,

C
alifornia

90017
(213)

615-2500/IFax
(213)

615-2698

G
R

E
IN

E
S

,M
A

R
T

IN
,

S
TE

IN
&

R
IC

H
LA

N
D

LLP
R

obertA
.

O
lson,

S
B

N
109374

A
lana

H
.R

otter,
S

B
N

236666
5900

W
ilshire

B
oulevard,

12th
Floor

Los
A

ngeles,
C

alifornia
90036

(310)
859-7811

I/F
ax

(310)
276-5261

A
ttorneys

forP
etitioner

C
O

FFE
E

H
O

U
S

E )
P

etitioner,

vs.
))

S
U

P
E

R
IO

R
C

O
U

R
T

FO
R

T
H

E
C

O
U

N
T

Y
)

O
F

LO
S

A
N

G
E

LE
S

,
))

R
espondent.

)

[H
on.

C.E
dw

ard
Sim

pson,
Judge;

D
ept:

N
E

R
(626)

356-5356]

B
IH

N
T

H
A

IT
R

A
N

,
D

A
N

C
A

O
and

F
R

A
N

K
LU

O
N

G

R
ealParties

in
Interest.
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R
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O
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P

P
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A
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O
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T
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E
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O
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C
A
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R
N

IA

S
E

C
O

N
D

A
P

P
E

LLA
T

E
D

IS
T

R
IC

T
,D

iV
IS

IO
N

F
iV

E

C
O

FFE
E

H
O

U
S

E
,

vs.

P
etitioner,

S
U

P
E

R
IO

R
C

O
U

R
T

FO
R

O
F

LO
S

A
N

G
E

LE
S

,

R
espondent.

TH
E

C
O

U
N

T
Y

B
1}IN

T
H

A
I

T
hA

N
,

D
A

N
C

A
O

and
F

R
A

N
K

LU
O

N
G

R
ealParties

in
Interest.

))
2d

C
iv.

N
o.

B
234545

)
Los

A
ngeles

S
uperiorC

ourt,
)

C
ase

N
o.

G
C

044903
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[H
on.

C.E
dw

ard
Sim

pson,
Judge;

)
D

ept:
N

E
R

(626)
356-5356]
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P
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P
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P
E
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F
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R
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R
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O
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M
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N
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A
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E
O

R
O

T
H

E
R

A
P

P
R

O
P

R
IA

T
E

R
E

L
IE

F

E
A

R
LY

,
M

A
S
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C

H
&

V
A

N
D

U
E

C
K

Jam
es

G
rafton

R
andall,

S
B

N
126220

John
C.N

otti,
S

B
N

109728
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.
C

arron,
S

B
N

123012
700

S
outh

Flow
er

Street,
S

uite
2800

Los
A

ngeles,
C

alifornia
90017

(213)615-2500//F
ax

(213)
615-2698

G
R

E
IN

E
S

,M
A

R
T

IN
,

S
TE

IN
&

R
IC

H
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N
D

LLP
R

obertA
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O
lson,

S
B

N
109374

A
lana

H
.R

otter,
S

B
N

236666
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W
ilshire

B
oulevard,

12th
F

loor
Los

A
ngeles,

C
alifornia

90036
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I/F

ax
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C
O
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I.
The

Cases
C

ited
In

The
A

lternative
W

rit—
Largely

Ignored
In

The
R

eturn—
R

einforce
ThatC

offee
H

ouse
Is

E
ntitled

To
S

um
m

ary
Judgm

ent.
5

II.
The

R
eturn

D
oes

N
otE

stablish
A

Triable
FactD

ispute
A

s
To

D
uty.
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A
.

D
elgado

v.
Trw

c
B

ar
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G
rillD
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N

otS
upportThe

B
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e
D

uties
ThatP

laintiffs
Seek

To
Im

pose
H

ere.
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B.
P
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V

ague,U
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C
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S

hooting
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H
ave

Been
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D
oes

N
ot

Im
pactThe

Foreseeability
A

nalysis.
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C.
C
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H

ouse
D
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N

otW
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Foreseeability

A
rgum

ent.
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Ill.
The

R
eturn

D
oes

N
otIdentify

A
Triable

FactD
ispute

A
s

To
C

ausation.
10

C
O

N
C
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S

IO
N
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C
E

R
T
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A
T

E
O

F
W

O
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D
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O
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N
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IN
T

R
O

D
U

C
T

IO
N

The
R

eturn
does

notdiffer
m

uch
from

the
prelim

inary
opposition.

For
the

m
ostpart,itjustrehashes

the
sam

e
argum

ents.
Like

the
prelim

inary

opposition,
itignores

the
large

body
ofcase

law
—

including
m

ostofthe

cases
cited

in
the

A
lternative

W
rit—

requiring
heightened

foreseeability

before
a

business
w

illbe
held

liable
for

failing
to

preventa
third

party’s

crim
inalact.

A
nd

like
the

prelim
inary

opposition,
itrelies

on
D

elgado
v.

Trax
B

ar
&

G
rill(2005)

36
C

al.4th
224,w

hich
is

inapposite
because

it

involved
a

business’s
actualaw

areness
ofan

im
m

inentcrim
e.

A
boutthe

only
new

thing
in

the
R

eturn
is

the
vague,unsupported

assertion
that

suspects
have

been
arrested

in
the

shooting
thatled

to
this

suit.
B

utitis
a

greatleap
from

thatassertion
to

the
evidence

thatw
ould

be
necessary

to

defeatsum
m

ary
judgm

ent—
evidence

thatthe
shooting

w
as

sufficiently

foreseeable
to

justify
im

posing
the

burdensom
e

duties
thatplaintiffs

propose,
and

thatany
breach

ofduty
caused

plaintiffs’
injuries.

The
bottom

line
rem

ains
the

sam
e:

A
verbalconfrontation

betw
een

cafépatrons,even
one

w
here

a
w

eapon
is

brandished,does
notm

ake
it

reasonably
foreseeable

thatm
onths

later,m
asked

gunm
en

w
illsuddenly

appearand
spray

the
ca

féw
ith

gunfire.
N

or
is

plaintiffs’
speculative

expert

declaration
substantialevidence

ofcausation.
The

defendantca
fétherefore

w
as

entitled
to

sum
m

ary
judgm

ent.
A

perem
ptory

w
rit

to
thateffectshould

issue.

1



T
R

A
V

E
R

S
E

T
O

P
L

A
IN

T
IF

F
S

’R
E

T
U

R
N

P
laintiffs’R

eturn
adm

its
virtually

allofthe
facts

underlying
the

sum
m

ary
judgm

entm
otion

atissue
here.

P
laintiffs

also
allege

a
handfulof

additionalfacts,and
argue

aboutthe
application

ofcase
law

to
the

facts.

P
etitioner

C
offee

H
ouse

addresses
the

legalargum
entin

the
attached

m
em

orandum
ofpoints

and
authorities.

Itresponds
to

the
additionalfactual

allegations
as

follow
s:

1.
A

s
to

paragraph
5:

P
laintiffs

concede
thatthe

attackers’

identities
w

ere
unknow

n
atthe

tim
e

ofthe
sum

m
ary

judgm
enthearing.

(R
eturn

p.
9,‘if21(b)(2).)

B
utnow

they
claim

—
for

the
firsttim

e—
thatthe

police
have

identified
suspects.

(Ibid.)
There

is
no

record
supportfor

the

claim
.

Itis
m

ade
“on

inform
ation

and
belief,”

based
on

an
unspecified

“confidentialsource”
w

ho
counselsays

he
believes.

(Ibid.;R
eturn

p.
11.)

P
laintiffs

provide
no

details
atall:

notw
hen

the
suspects

w
ere

identified,

notw
ho

they
are,notw

hattheirm
otive

w
as.

P
laintiffs

adm
itthatthey

have

none
ofthis

inform
ation.

(R
eturn

p.
9,¶21(b)(2).)

They
do

noteven

describe
the

nature
oftheirclaim

ed
confidentialsource.

There
is

nothing

by
w

hich
to

gauge
the

claim
’s

reliability,
m

aking
the

unsubstantiated

allegation
no

better
than

rum
or.

This
C

ourtshould
disregard

it.
E

ven
if

it

does
not,the

allegation
w

ould
shed

no
light

on
w

hetherthe
shooting

w
as

reasonably
foreseeable

before
ithappened,

the
relevantquestion

here.

2.
A

s
to

paragraph
21(a)(2):

A
s

a
m

atter
oflaw

,
the

February

2009
shooting

w
as

notreasonably
foreseeable

from
a

heated
verbal

2



confrontation
tw

o
m

onths
earlier.

(See
E

xh.
20-21,201-202,247-249;

P
etition

for
W

ritofM
andate

(“P
et.”)

13-14,21-24.)

3.
A

s
to

paragraph
21(b)(1):

The
N

guyen
declaration

should

have
been

stricken
because,

am
ong

other
things,

itlacks
foundation

and
its

vague
assertion

thatvarious
m

easures
w

ould
have

deterred
orprevented

this

incidentis
pure

speculation.
(See

E
xh.

214-223
[evidentiary

objections];

Pet.
14-15

[arguing
thattrialcourtabused

its
discretion

in
overruling

objections].)

4.
A

s
to

paragraph
21(b)(2):

A
gain,

this
C

ourtshould
disregard

plaintiffs’
belated,unsubstantiated

claim
thatsuspects

have
been

identified.

(See
¶

1,ante.)

5.
A

s
to

paragraph
21(b)(3):

N
guyen’s

declaration
provides

no

foundation
for

know
ledge

ofhow
the

San
G

abrielP
olice

D
epartm

entw
ould

have
responded

if
C

offee
H

ouse
had

reported
a

prior
verbalconfrontation,

or
w

hether
any

response
w

ould
have

prevented
this

incident.
(See

E
xh.

214-223
[evidentiary

objections];
Pet.

14-15
[arguing

thattrialcourtabused

its
discretion

in
overruling

objections].)
M

oreover,N
guyen

did
noteven

purportto
know

thatV
ietand

H
ung

had
gang

affiliations
(E

xh.
93),

and

there
is

no
cognizable

evidence
ofthatin

the
record.

3



V
E

R
IF

IC
A

T
IO

N

I,
Jam

es
G

rafton
R

andall,
declare:

I
am

an
attorney

duly
licensed

to
practice

law
in

C
alifornia.

Iam

associated
w

ith
the

law
firm

o
fE

arly,
M

aslach
&

V
an

D
ueck,attorneys

o
f

record
for

petitioner
C

offee
H

ouse
in

this
proceeding.

Ihave
review

ed
and

am
fam

iliar
w

ith
the

records
and

files
thatare

the
basis

o
fthis

reply.
Im

ake

this
declaration

because
I

am
m

ore
fam

iliar
w

ith
the

particular
facts,

i.e.,the

state
o
fthe

record,than
is

m
y

client.
This

reply’s
factualallegations

are

true
and

correct.

Ideclare
under

penalty
o
fperjury

under
the

law
s

o
fthe

State
o
f

C
alifornia

thatthe
foregoing

is
true

and
correct.

E
xecuted

on
N

o
ve

m
b
e
r1

,
2011,at
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M
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R
A

N
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U
M

O
F

P
O

iN
T

S
A

N
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A
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T
H

O
R

IT
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S

I.
The

C
ases

C
ited

In
The

A
lternative

W
rit—

L
a

rg
e

ly
Ignored

In

The
R

eturn—
R

einforce
T

hat
C

offee
H

ouse
Is

E
ntitled

To

S
um

m
ary

Judgm
ent.

C
offee

H
ouse’s

petition
dem

onstrated
thatitis

entitled
to

sum
m

ary

judgm
enton

tw
o

independentgrounds:

•
P

laintiffs
cannotestablish

thata
single

heated,verbal

confrontation
betw

een
tw

o
patrons

im
posed

a
duty

on
C

offee

H
ouse

to
undertake

the
burdensom

e,
open-ended

security

m
easures

thatthey
propose.

(Pet.
19-31.)

•
E

ven
if

C
offee

H
ouse

had
a

duty
to

undertake
the

vague

proposed
m

easures,plaintiffs
cannotestablish

a
reasonable

probability
thatthose

m
easures

w
ould

have
prevented

the

shooting
ram

page
by

m
asked

gum
nen.

(Pet.
31-37.)

This
C

ourt’s
A

lternative
W

ritcites
six

cases
supporting

these

grounds.
A

ll
six

rejectattem
pts

to
hold

a
landlord

liable
for

a
third

party’s

crim
inalact.

They
are

directly
on

point,highlighting
fundam

entalgaps
in

plaintiffs’
case

as
to

both
foreseeability

and
causation.

P
laintiff’s

response?

N
o

com
m

ent.

The
R

eturn
says

nothing
aboutthe

closely
analogous

Thaiv.
S

trang

(1989)
214

C
al.A

pp.3d
1264,w

hich
held

thata
drive-by

shooting
ata

roller

5



rink
w

as
notforeseeable

even
though

a
person

had
been

threatened
w

ith
a

rifle
in

the
rink’s

parking
lotthree

days
earlier.

(Id.
atpp.

1269,
1273.)

It

says
nothing

aboutD
avis

v.
G

om
ez

(1989)
207

C
al.A

pp.3d
1401,w

hich

held
thata

tenant’s
possession

ofa
firearm

did
notforetellthat“she

w
as

actually
disposed

to
use

itindiscrim
inately

againstanother
tenant.”

(Id.
at

pp.
1404-1405.)

Itsays
nothing

about
W

iener
v.S

outhcoastC
hild-C

are

C
enters,

Inc.
(2004)

32
C

al.4th
1138,

w
hich

em
phasized

thatheightened

foreseeability
is

required
in

partbecause
“if

a
crim

inaldecides
on

a

particular
goalorvictim

,
itis

extrem
ely

difficultto
rem

ove
his

every
m

eans

for
achieving

thatgoal.”
(Id.

atp.
1150.)

It
says

nothing
aboutLeslie

G.
v.

P
erry

&
A

ssociates
(1996)

43
C

al.A
pp.4th

472,w
hich

held
thatproofof

causafion
“cannotbe

based
on

m
ere

speculation,
conjecture

and
inferences

draw
n

from
otherinferences

to
reach

a
conclusion

unsupported
by

any
real

evidence,
or

on
an

expert’s
opinion

based
on

inferences,speculation
and

conjecture.”
(Id.

atp.488.)
A

nd
itsays

nothing
aboutS

aelzlerv.A
dvanced

G
roup

400
(2001)

25
C

al.4th
763,w

hich
rejected

a
security

expert’s

causation
testim

ony
on

the
ground

thatw
ithoutknow

ing
the

assailants’

identities,
he

could
notestablish

causation.
(Id.

atp.781.)

The
R

eturn
also

ignores
a

significantaspectofthe
one

cited
case

that

it
does

acknow
ledge.

C
astaneda

v.
O

lsher
(2007)

41
C

al.4th
1205

is

relevantnotjustfor
its

foreseeability
analysis,w

hich
plaintiffs

try
to

distinguish,butalso
for

its
holding

thata
property

ow
ner

does
notow

e
a

duty
to

exclude
even

suspected
gang

m
em

bers
w

ho
turn

outto
be

6



assailants—
a

pointw
hich

plaintiffs
do

notm
ention.

(Id.
atp.

1210;
see

also

Pet.
13-14,26-27

[em
phasizing

this
point].)

The
restofthe

R
eturn

is
no

m
ore

persuasive,prim
arily

rehashing

argum
ents

thatplaintiffs
asserted

in
the

prelim
inary

opposition.
Those

argum
ents

are
no

better
the

second
tim

e
around.

H
.

The
R

eturn
D

oes
N

otE
stablish

A
T

riable
FactD

ispute
A

s
T

o

D
uty.

A
.

D
elgado

v.
T

rax
B

ar
&

G
rillD

oes
N

otS
upport

The

B
urdensom

e
D

uties
T

hatP
laintiffs

Seek
T

o
Im

pose
H

ere.

The
R

eturn
argues

thateven
if

a
confrontation

betw
een

tw
o

patrons

did
notm

ake
a

shooting
spree

tw
o

m
onths

laterforeseeable
enough

to

require
hiring

a
security

guard,D
elgado

v.
Trax

B
ar

&
G

rilljustifies

im
posing

otherm
easures

thatthey
propose.

(R
eturn

2,7-8,
12-21,22-24.)

D
elgado

does
no

such
thing.

D
elgado

is
inapposite

because
itinvolved

a
barthatknew

ofan

unfolding
attack

and
failed

to
respond.

(36
C

aI.4th
atpp.

245-247.)
H

ere,

by
contrast,

the
issue

is
a

cafe’s
duty

to
preventpossible

future
conduct.

Thatis
a

very
differentinquiry.

(M
argaretW

v.K
elley

R.
(2006)

139

C
al.A

pp.4th
141,

160
[distinguishing

D
elgado

on
this

ground].)

In
any

event,D
elgado

confirm
ed

thatthere
is

no
duty

to
take

any

burdensom
e

m
easure

to
preventfuture

crim
inalacts,absenta

show
ing

of

heightened
foreseeability.

(36
C

al.4th
atp.

243,fn.
24.)

A
llofthe

7



m
easures

thatplaintiffs
propose

here
are

burdensom
e.

The
Suprem

e
C

ourt

has
expressly

categorized
video

m
onitoring

and
excluding

suspected
gang

m
em

bers
as

highly
burdensom

e.
(Ibid;

S
haron

P.
v.Ar.’nan,

Ltd.
(1999)

21

C
al.4th

1181,
1195-1196;

C
astaneda,supra,41

C
al.4th

atp.
1210.)~”

P
laintiffs’

ow
n

expertattested
thatreporting

the
prior

confrontation
to

police
w

ould
have

exposed
C

offee
H

ouse
to

gang
retribution.

(E
xh.

89.)

A
nd

the
proposed

duty
to

w
arn

patrons
indefinitely

aboutthe
prior

incident

w
ould

be
com

m
ercialsuicide.

(Pet.
27-29;P

relim
inary

R
eply

5-6.)

P
laintiffs’proposed

m
easures

are
far

afield
from

the
m

inim
ally

burdensom
e

duties
im

posed
in

D
elgado.

There,
the

bar’s
security

guard

concluded
thata

fight
w

as
likely

to
break

outunless
he

separated
tw

o

groups
ofpeople.

(36
C

al.4th
atp.245.)

H
e

told
one

group
to

leave
the

bar.
(Ibid.)

The
other

group
follow

ed,
and

a
fightbroke

outin
the

parking

lot.
(Id.

atp.
231.)

The
C

ourtheld
thatthe

guard
should

have
attem

pted
to

dissuade
the

second
group

from
follow

ing
the

first,
or

confirm
ed

thatthe

outside
guard

w
as

athis
postto

keep
the

groups
separate.

(Id.
at

pp.
246-247.)

That’s
it.

There
is

no
suggestion

thatthe
barhad

to
take

m
easures

thatcould
lead

to
violentretribution,decreased

business,
and

ongoing
expense.

Because
thatis

w
hatplaintiffs

urge
here,D

elgado,
and

the
form

jury
instruction

based
on

it
(see

R
eturn

18-20),are
unavailing.

1/
S

haron
P.

w
as

disapproved
on

othergrounds
by

A
guilarv.A

tlantic
R

ichfield
Co.

(2001)
25

C
al.4th

826,
853,fn.

19
and

by
R

eid
v.

G
oogle,

Inc.
(2010)

50
C

al.4th
512,

527,fn.
5.

8



B
.

P
laintiffs’V

ague,U
nsubstantiated

C
laim

T
hat

S
hooting

S
uspects

H
ave

B
een

Identified
D

oes
N

otIm
pactThe

F
oresecabiity

A
nalysis.

In
a

brand
new

claim
,

the
R

eturn
asserts

vaguely—
w

ith
no

details
or

evidentiary
support—

that
suspects

in
the

shooting
have

been
identified

and

arrested.
(R

eturn
3,5,

9;
see

also
R

eturn
11

[plaintiffs’
counselclaim

ing
to

have
obtained

inform
ation

from
an

unspecified
confidentialsource].)

This

new
,last-ditch

claim
should

be
disregarded,

both
because

itis

unsubstantiated
and

because
itw

as
notbefore

the
trialcourtatthe

tim
e

of

the
sum

m
ary

judgm
entm

otion.
(P

hysicians
C

om
m

ittee
fo

r
R

esponsible

M
edicine

v.M
cD

onald’s
C

orp.
(2010)

187
C

al.A
pp.4th

554,568
[“In

reassessing
the

m
erits

ofthe
(sum

m
ary

judgm
ent)

m
otion,

w
e

consider
only

the
facts

properly
before

the
trialcourtatthe

tim
e

itruled
on

the
m

otion,”

internalquotation
m

arks
om

itted].)

B
uteven

if
considered,the

claim
does

notchange
the

foreseeability

analysis.
The

identity
ofthe

m
asked

gunm
en

w
ould

only
lead

to

after-the-factsecond
guessing.

Ithas
no

bearing
on

w
hatC

offee
H

ouse

reasonably
should

have
foreseen

before
the

attack.
The

question
rem

ains

w
hether,

w
hen

one
patron

slam
m

ed
a

gun
dow

n
and

accused
anotherpatron

ofbad-m
outhing

him
,

C
offee

H
ouse

should
have

predicted
thattw

o
m

onths

later—
after

the
tw

o
patrons

had
been

back
w

ithoutincident—
m

asked

gunm
en

w
ould

go
on

a
shooting

spree
in

the
café.

(C
astaneda,supra,41

C
al.4th

atp.
1221

[question
is

w
hetherproperty

ow
ner

“could
have

9



predicted
the

third
party

crim
e

w
ould

likely
occur”];M

argaretW
,

supra,

139
C

al.A
pp.4th

atp.
156

[“foreseeability
m

ustbe
m

easured
by

w
hatthe

defendantactually
knew

”].)
The

answ
errem

ains
no.

C
.

C
offee

H
ouse

D
id

N
otW

aive
Its

F
oreseeabiity

A
rgum

ent.

C
ontrary

to
plaintiffs’

assertion,C
offee

H
ouse’s

separate
statem

ent

ofundisputed
facts

encom
passed

its
argum

entthatthe
shooting

w
as

not

reasonably
foreseeable.

P
laintiffs

seize
on

the
factthatthere

w
as

no

separate
heading

for
foreseeability.

(See
R

eturn
21.)

N
o

m
atter.

Foreseeability
is

sim
ply

one
factor

in
determ

ining
the

scope
ofC

offee

H
ouse’s

duty
ofcare.

(C
astaneda,supra,41

C
al.4th

atp.
1213.)

The

separate
statem

enthad
a

section
entitled

“D
efendantO

w
ed

P
laintiffs

N
o

D
uty

O
fC

are,”
w

hich
included

the
facts

relating
to

both
the

shooting
and

the
verbalconfrontation

m
onths

earlier.
(See

E
xh.

51-54.)
Thatsection

encom
passed

the
issue

ofduty,including
the

subsidiary
question

of

foreseeability.

ifi.
The

R
eturn

D
oes

N
otIdentify

A
T

riable
F

actD
ispute

A
s

T
o

C
ausation.

In
claim

ing
a

triable
factdispute

as
to

causation,
the

R
eturn

parrots,

virtually
verbatim

,
plaintiffs’

prelim
inary

opposition.
(C

om
pare

P
relim

inary
O

pposition
6-7

and
R

eturn
24-26.)

C
offee

H
ouse

has
already

addressed
the

argum
entin

its
prelim

inary
reply,

and
so

does
notrehash

it

10



here.
(P

relim
inary

R
eply

7-8.)
The

causation
cases

cited
in

the
A

lternative

W
rit,

w
hich

plaintiffs
ignore,reinforce

the
point:

The
thin,

speculative

evidence
thatplaintiffs

rely
on

does
notestablish

thattheir
proposed

security
m

easures,m
ore

probably
than

not,w
ould

have
prevented

the

shooting
ram

page
by

m
asked

m
en.

C
ausation

rem
ains

an
independent

ground
com

pelling
sununary

judgm
entfor

C
offee

H
ouse.

C
O

N
C

LU
S

IO
N

The
trialcourtclearly

erred
in

denying
sum

m
ary

judgm
entfor

C
offee

H
ouse.

This
C

ourtshould
issue

the
requested

w
ritrelief,

directing

the
trialcourtto

vacate
its

order
denying

sum
m

ary
judgm

entand
to

enter
a

new
ordergranting

sum
m

ary
judgm

ent.

D
ated:

N
ovem

ber28,2011

R
espectfully

subm
itted,

E
A

R
LY

,M
A

S
LA

C
H

&
V

A
N

D
U

E
C

K
Jam

es
G

.R
andall

John
C.N

otti
PaulA

.
C

arron

G
R

E
IN

E
S

,M
A

R
T

IN
,

S
TE

IN
&

R
IC

H
LA

N
I)

LLP
R

obertA
.

O
lson

A
lana

H
.

R
otter

B
y:

_
_

_
_

_
_

_
_

_
_

_
_

_
_

_
_

_
A

lana
H

.R
otter

A
ttorneys

for
P

etitioner
C

O
FFE

E
H

O
U

S
E

11



C
E

R
T

IF
IC

A
T

E
O

F
W

O
1Th

C
O

U
N

T

P
ursuantto

C
alifornia

R
ules

ofC
ourt,rule

8.204
(c)(1),I

certify
that

this
R

E
P

LY
T

O
R

E
A

L
P

A
R

T
IE

S
’R

E
T

U
R

N
T

O
P

E
T

IT
IO

N
F

O
R

W
R

IT
O

F
M

A
N

D
A

T
E

O
R

O
T

H
E

R
A

P
P

R
O

P
R

IA
T

E
R

E
L

IE
F

w
as

produced
using

13-pointTim
es

N
ew

R
om

an
type

style
and

contains
2,252

w
ords,

notincluding
the

tables
ofcontents

and
authorities,the

caption
page,

signature
blocks,C

ertificate
ofInterested

E
ntities

O
rPersons,orthis

C
ertification

page.

D
ated:

N
ovem

ber
28,2011

A
lana

H
.R

otter

12



P
R

O
O

F
O

F
S

E
R

V
IC

E

S
T

A
T

E
O

F
C

A
L

IF
O

R
N

IA
,

C
O

U
N

T
Y

O
F

LO
S

A
N

G
E

LE
S

I
am

em
ployed

in
the

C
ounty

ofLos
A

ngeles,
State

ofC
alifornia,

I
am

overthe
age

of
18

and
nota

party
to

the
w

ithin
action;

m
y

business
address

is
5900

W
ilshire

B
oulevard,

12th
Floor,Los

A
ngeles,C

alifornia
90036.

O
n

N
ovem

ber
28,

2011,I
served

the
foregoing

docum
entdescribed

as:
R

E
P

LY
T

O
R

E
A

L
P

A
R

T
IE

S
’

R
E

T
U

R
N

T
O

P
E

T
IT

IO
N

F
O

R
W

R
IT

O
F

M
A

N
D

A
T

E
O

R
O

T
H

E
R

A
P

P
R

O
P

R
IA

T
E

R
E

L
IE

F
on

the
parties

in
this

action
by

placing
a

true
copy

thereofenclosed
in

sealed
envelope(s)

addressed
as

follow
s:

K
huong

D
inh

N
guyen,

Esq.
Law

O
ffices

ofR
obertH

.London
9550

F
lair

D
rive,

S
uite

301
E

lM
onte,C

alifornia
91731

(626)
575-9200

[A
ttorneys

fo
r

P
la

in
tiffand

R
eal

P
arties

in
InterestB

IN
H

T
H

A
I

T
R

A
N

,
D

A
N

C
A

O
,

F
R

A
N

K
Y

LU
O

N
G

]

C
lerk

to
the

H
onorable

H
on.

C.E
dw

ard
S

im
pson,Jr.

Los
A

ngeles
C

ounty
S

uperior
C

ourt
D

epartm
entN

E
R

300
EastW

alnutStreet
Pasadena,C

alifornia
91101-1566

(626)
356-5336

[LA
S

C
C

ase
N

o.
G

C
044903]

(X
)

B
Y

M
A

IL
:

A
s

follow
s:

I
am

“readily
fam

iliar”
w

ith
this

firm
’s

practice
of

collection
and

processing
correspondence

for
m

ailing.
U

nderthatpractice,
it

w
ould

be
deposited

w
ith

U
nited

States
PostalS

ervice
on

thatsam
e

day
w

ith
postage

thereon
fully

prepaid
atLos

A
ngeles,

C
alifornia

in
the

ordinary
course

ofbusiness.
I

am
aw

are
thaton

m
otion

ofparty
served,

service
is

presum
ed

invalid
if

postalcancellation
date

or
postage

m
eter

date
is

m
ore

than
I

day
afterdate

ofdepositfor
m

ailing
in

affidavit.

E
xecuted

on
N

ovem
ber28,2011,

atLos
A

ngeles,
C

alifornia.

(X
)

(State)
I

declare
underpenalty

ofperjury
under

the
law

s
ofthe

State
ofC

alifornia
thatthe

foregoing
is

true
and

correct.

A
nita

F.C
ole




